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Associate Professor Wanli Cai

Design protection in China is mainly covered
by four intellectual property laws: Patent
Law, Copyright Law, Trademark Law, and
Unfair Competition Prevention Law.

First of all, the Patent Law mainly protects
the "external design" of industrial products.
The Patent Law defines appearance design
as "design of a product's shape, design or
combination of shape and design, and the
combination of color and shape or design,
which is aesthetically pleasing and suitable
for industrial application. From this
definition, it can be seen that the appearance
design patent does not protect technical
ideas, but instead protects the design of
industrial products that evoke a sense of
beauty through sight. China's current patent
law does not have a partial design system (a
system to protect the new design made only
for a certain part of the product). However,
the fourth revised Patent Law passed in
October 2020 will introduce this system. The
revised Patent Law will come into effect on
June 1, 2021, so the registration of partial
appearance design in China will be possible
from June 1,2021. When filing an application
for appearance design, there will be no
substantive examination, only formal
examination. In other words, at the stage of
application registration, the examiners will
only examine whether the application
documents are complete and whether the
application belongs to the protection of the
appearance design patent. The current law
stipulates that the term of protection for a
design patent is 10 years from the filing date,
but the revised Patent Law extends the term
from 10 years to 15 years.
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Next, designs are also protected by copyright
law as "works". The "works" listed in China's
Copyright Law include not only written
works, oral works, music, and dance but also
artistic works such as fine arts, architectural
works, photography, blueprints and models.
The term of protection under the Copyright
Law is longer than that under the Patent Law,
and protection is available for up to 50 years
after the author's death. In addition, there is
no need to go through the application and
registration procedures to acquire the rights,
which are automatically acquired upon
completion of the work. However, since the
Copyright Law only protects literary works,
artistic works, and scientific works, it is
unclear whether works of practical art, such
as furniture with excellent design, are eligible
for protection. From the judicial precedents,
for a work of art to be protected by the
Copyright Law, it is necessary that its artistic
component (aesthetics) is independent of its
utility function, and that it has a high degree
of artistic creativity.
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In addition, the design of the trademark and
the packaging and decoration of the product
can be protected by the Trademark Law and
the Unfair Competition Prevention Law. To
obtain a trademark right, an application must
be filed with the Trademark Office, examined,
and registered. A trademark right lasts for 10
years and can be renewed every 10 years,
making it theoretically permanent. The
Unfair Competition Prevention Law not only
provides some protection for the design of
product packaging, etc. but also acts as an
alternative measure for intellectual property
laws, providing supplementary protection
for things that are not protected by other
intellectual property laws, such as the design
of store interiors.

wnisodwiAs uBisaq ouUIYD-updor H LA IBm



